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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA.

8 IN MiD FOR THE COUNTY OF MODOC.

9

10 Franklin J. Powers, also known as )
F. J. Powers and Harold J. Powers. )

)11 Plaintiffs,)

12 )
vs. )

13 )
E. E. Woodruff and Mrs. E. E. Wood- )

14 ruff, husband and wife, Elmer M. Mc- )
Culley and Lydia K. McCulley. husband)

15 and wif~, George Hudspeth and Mrs. )
George Hudspeth, husband and wife, )

16 Eulalio Miura and Mrs. Eulalio Miura,) No. 3626.,
husband and wife, Robert W. Minto and)

17 Mrs~ Robert Minto, husband and wife, )
David H. Grove Sr. and Mrs. David H. )

18 Grove Sr., husband and wife, Mrs~ ) JUDGMENT AND DECREE.
Lillian Murphey, Gustave A. Haase, )

19 Walter S. Rountree, executor of the)
estate of Paulina K. Haase, deceased. )

20 Lizzie N. Bonner, First Doe, Second)
Doe, Third Doe, Fourth Doe, Fifth Doe, )

21 Sixth Doe, Seventh Doe and Eighth Doe, )
)

22 )
Defendants)

23 ) ,

)

24

25 This cause coming on regularly for trial before the

26 Court sitting without a jury this 2nd day of June, 1937, C. S.

27 Baldwin appearing as attorney for plaintiffs, and Charles

28 Lederer appearing as attorney for defendants, George Hudspeth

29 and Mary P. Hudspeth, his wife, Eulalio Miura

30 his wife, and L. C. appearing as attorney for defendants,

31 Robert W. Edith Minto, his wife, Elmer }!. McCulley

32 and Lydia K. McCulley, his wife, E. B. Woodruff as executor of
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1 the last will and testament of E. B. Woodruff, deceased, and

2 the defendants, David H. Grove, Sr., and Lula Grove, his ,wife,

3 Gustave A. Haase and Walter S. Rountree as executor of the estate

4 of Paulina K. Haase, deceased and Lizzie N. Bonner being duly

5 and regularly served with Summons and having failed to appear

~ 6 and answer or otherwise plead within the time allov/ed by law to
'.

7 plaintiffs Complaint, and due and regular no tic a having been given

8 and said last named defendants having failed to appear at the

9 time of said hearing of said cause either in person or by attorney,

10 and evidence both oral and documentary having been introduced by

11 the respective parties hereto; and it further appearing that said

12 cause has been duly and regularly referred to the Division of

13 Water Resources of the Department of Public Works of the State

14 of California as referee by order of the above-entitled Court on

15 Decomber 9, 1936, persuant to the provisions of sectj,on twenty-

16 four of the Water Commission Act of the State of California, and

17 said Division of "'Hater Resources having filed its roport and

18 notice thereof having been duly and regularly given to all parties,

19 plaintiff and defond~t, and defendants Robert W. Minto and Edith

20 Minto, his .wife, Elmer M. McCulley and Lydia K. McCulley, his wife,

21 and the estate of E. E. Woodruff, deceased, George Hudspeth and

22 Mary P. Hudspeth, his wife, Eulalio Miura and Elmore Miura, his

23 wife, having duly and regularly filed their exceptions thereto,

24 and tho parties, plaintiff and defendant, above named appearing

25 or ansviering plaintiffs Complaint and having stipulated by and

26 through their respective attorneys to all the facts, and it

27 further appearing to the satisfaction of the Court that tho stip-

28 ulation is justified by the evidence; said Court having approved

29 and adopted said stipulated Findings of Fttct and Conclusions of

30 Law; the Court now entors its judgment and decreo in accordance

31 therewith as follows:

32
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NOW THEREFORE IT IS ORDERED ADJUDGED ~O\ND DECREED,1

that there is in said MOdoc County a natural stream of water
2

known as and called "Rader Creek". which said stream arises
3-

on the eastern slope of the Warner Range of mountains in the
4

5 southerly portion of said County, and flows thence in a general

~ 6 easterly direction into Surprise Valley and thence in a northeast-

7 erly direction to Middle Alkali Lake, and said stream so flows

8 between well defined banks in a well defined channel to, upon,

and across certain of the lands of certain of the Parties to9

10 this action.

11 II.

12 That as to the parties herein the following is found:

13 Defendant Nellie B. Woodruff, sued herein as 1Ars. E.

14 E. Woodruff, has no interest in any water right from Radel' Creek

15 and has no interest in any of the lands involved in said action.

16 The true name of defendant sued herein as 1~s.- George

17 Hudspet£ is Ma£~ P. Hudspeth.

8 18 The true name of defendant sued herein as Mrs. Eulalio

19 M" " Elm ,It.lura J.s ore lvJ.J.ura.

20
The true name of defendant sued herein as lv~s. Robert--

21 Minto is Edi th l~into.--
22 The true name of defendant sued herein as Mrs. David

-
23 H.Grove. Sr., is Luella Grove.

24 Defendant Mrs. :;"illian IvIurphe~ and Lillian A. Murphey

25 are one and the same person.

26 Defendant E. E. Vvoodruff has died since the commence-

27 ment of this action and E. B. Woodruff is the executor of the

28 last will and testament of the defendant E. E. Woodruff, deceased.

29
Defendants Eulalio I~iura and Elmore I~iura, his wife, ~

30
have succeeded to the interests in the lands of Lizzie N. Bonner ,

,8r 31
~ hcrein de~cribed.

32
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Plaintiff Franklin J. Powers, also known as F. J.
1

Powers has died since the co~ncement of this action and Harold2 '

J. Powers is tho duly appointed adminstrator of the estate of
3

said Franklin J. Powers, also known as F. J. povvers, decoased.
4

5 III.

That the parties to whom rights are decreed in this

? action are:

8 Plaintiffs:

9 Harold J. Powers and Harold J. Powers, as administ-
rator of the estate of Frank J. Po,fers, deceased.

10

Defendants:
11

E. B. vVoodruff, as executor of' the estate of E. E.
12 Woodruff, deceased.

Elmer M. I~cCulley and Lydia K. McCulley, Georg~
13 Hudspeth and Mary P. Hudspeth, Eulalio Miura and

Elmore Miura, Robert W. Minto and Edyth Minto,
14 David H. Grove, Sr.,and Luella Grove, Lillian

A.Murphey, Lizzie N. Bonner.
15

Gustuave A. Haase and Walter S. Rountree, cxecut-
16 or of the estate of Paulina K. Haase.

17 IV.

18 That the names of the property owners and the descript-

19 ions of the places of use of all water diverted and used from said

20 Rader Creok are as set forth in Schedule 1 hereunto annexed and

21 made a part hereof.

22 V.

23 That the names of the diversion conduits, the name or

24 names of the parties who are the owners of, or interosted in, said

25 diversion conduits, and the descriptions of the points of diversion

26 from said Rader Cr&ek arc ~s set forth in Schedule 2 hereunto

27 annexod and made a part hereof.

28 VI.

29 That the duty of water on 308.8 acres of upland soils

30 of a gravelly loam texture irrigated from said Rader Creek is one

31 cubic foo~ per second to each 60 acres of irrigated land; th~t the

32 duty of water on 872.0 acres of lowland soils of a cl~y ~nd very
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~ fine sandy loam texture irrigated from said Rader Creek, Uhere

2 subirrigation, drainage and supplemental waters are not receiv-

3 od, is one cubic foot per second to each 70 acres of irrigated

4 land; that the duty of water on 363.7 acres of subirrig3ted and

5 lowland soils of clay and sandy loam texture irrigated from said

Rader Creek, where sub irrigation, drainage and supplemental waters

are received, is one cubic foot p(::r second to 130 acres of

8 irrigated land; that the dutios of water from Rader Creek for

9 the respective acreages owned by each of the parties to tho

10 action are set forth aftar their respective names, as follows:

11 DUTIES OF WATER ON VARIOUS ACREAGE IRRIGATED FROM

12 RADER CREEK.

13

14 :
: Irrigated Acreage

15 Name of Owner : Duty of :Duty of : Duty-or-" :
: Cu.Ft./Sec :Cu.Ft./Sec.: Cu.Ft./Scc. : TOTAL

16 : to 60 acres:to 70 acres: to 130 acres:
Robert W. Minto and: : : :

17 Edyth Minto : 139.4 : : : 139.4
-

E. B. Woodruff, execu- : : : ;
18 tor of the estate of E. : : : :

E. Woodruff : 59.0: 94.5 : : 153 5
1 9 Harold J. Powers, adm.: : : :

of the estate of F. J.: : : :
20 Powers and Harold J.: : : :

Powers : 47.0: 616.2 : : 663.2
21 fuf~lfo Miura and: : : :-

Ebnore IvIiura : 41.8: 161.3 : : 203~1
22 E~~~M:-McCulley and : : : :

Lydia K. l~cCu11ey : 3.0 : : 221.7 : 224.7
23 George Hudspeth 2nd: : : :-

l~ary P. Hudspeth: 12.2: : 142.0; 154~2
24 Gustave A. Haase and -:-: ::

estate of Paulina K.: : : :
25 Haase : 0.6: : : 0.6

Lillian A. Murphey: : : ~
26 2.9 2 9; ;! ;'David H. Grove Sr. .

27 and Luella Grove. 2.9. 2.9.i. .

28 29 ..,.

TOTALS 30 ..,.

31 32 .308.8 .872.0. 303.7. 1544.5
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1 and that said acreages and soil types are depicted on the nk~p

2 herein referred to as the "Division of Water Resources Soil Map",

3 which map ~as prepared by the Division of w~ter Resources o~ the

4
Department of Public Works of the State of California from its

5
surveys made in October, 1935. is entitled, "Princip~l Soil Types

6
..of Lands Irrigated from Rader Creek", 2nd is datod 1935.

7
VII

8
That the allotments of water necessary to s~tisfy the

9
respective water requirements of the parties to tho action for

10
the irrigated lands described under their respective names in

11
Schedule 1 hereof are set forth after their respective names, as

12
follows:

13
WATER REQ,UIREi~iENTS FROM RADER CREEK

14

15 ... Allo """'~"nt ' .. ...IJ!jJ£:; -..

16 :: Name of Owner: Cubic Feet Per Second ::
,...0 ..0 ..

l? :: : Domestic: General : Tot~l ::
: : :: Irrigation_: -_: :

18 :: Robert W. Minto Qnd : : {(: ::
:: Edyth Minto: O.W : 2.05 71 ":2.35::

19 :: E" B. Woodruff, ex.: : "" "( : : :/) Iv .:: or the esta te of: : ~ ': : :
20 :: Eo E. Woodruff: 0.50 : 1.85 : 2.35 ::

~-

:: H~rold J. Powers,: : : : :
21 :: ~dministrator of the: : : ::

::estateorF.J.: : : ::
22 :: Powers and Harold J. : : 1": ::

:: Po-"ers : 0.10 : 9,,50. : 9.60 ::
23 : ":-'EU"lalio l\oiiura and: : (' : : :

:: Elmore Miura : 0.20 : 2.EO : 3.00 : :
24 :: E~er M. McCulley: : ~: ::

:: ~d Lydia K. McCUlley: ---: 1.65' : 1.65 ::
25 :: George Hudspeth and: : ~/: ::

:: ~ary P. Hudspeth -: : 1~35 I : 1.35 ::
26 /J}I"iC :: Lizzie N. B : ~ ~~. ,,- 0 '" ""'" 00 50 .0 0 50 00, .0 o. ..

...~~ ~ 0 .-..Gustave A. Haase and 0 : : ::
2? :: Estate of Paulina K. : : : ::.....Haase .0.04 : : 0.04 ::
28 :~ Lillian A. I\oiurphoy : 0.08 : : 0.08 ::

0 --j -! ...
29 :: David H. Grove, Sr.: : : ::

..and Luella Grove. 0.08 0.08 ..
.i ~---~ ~ i~~! = -!:

30 ... .0 .' 0 ..

.0 .0

.0 0.0 0 0 .o.

31 :: Totals: 1.80 : 19.20 : 21.00 ::
0 ..0

0 ....0 0 .....o.
32
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1
That said parties divert and arc entitled to divert, from said

2

Rador Creek said quantitios of imter set after their respective
3

names in this paragraph; that said qu~ntities of water are for
4

use upon the acreages set forth under their respective names in
5

~ 6 said Schedule 1; and that the domestic allotments set forth in

.this paragraph are for garden and orchard irrigation and stock
7

watering purposes and the general irrigation allotments are for
8

tho irrigation of all crops other th~n garden and orchard in ac-
9

cordanoe with the priorities hereinafter set forth.
10

VIII
11

That the points of measurements of all allotments of
12

water herein set forth are at the Minto Weir on said Rader Creek,
13

said Weir being located at Divorsions 3, ~ and 5 as doscribed in
14

Schedule 3 hereof, except that tho allotments to thG Bonner and
15

Hudspeth-McCulley Ditches shall be measured at their respective
16

points of diversion from said creek.
17

That the diversion of all domestic allotments herein
l8

8 set forth, except those of Harold J. Powers and Harold J. Po'i,ers
19

as administrator of the Estate of F. J. Powers, Gustave A. Haase
20

and Estate of Paulina K. Haase, Lillian A. Murphey, David H. Grove,

21

Sr. and Luella Grove, is for continuous usage without regard to
22

season; provided, however, that no diversion shall be made by
23

Harold J. Po~1ers as administrator of the estate of F. J. Pov,ers,
24

and Harold J. Powers, Gustave A. H~ase ~~d Estate of Pauline K.
25

Haase, Lillian A. MUrphey, D.~vid H. Grove, Sr. and Luella Grove,
26

whenever the total flow available for diversion from Rader Cre~k
27

is less than 1.20 cubic feet per second; that the season of div-
28

ersion of said allotments of Gustave A. Haase and Estate of
29

Paulina K. Haase, Lillian A. Murphey, and David H. Grove, Sr. and
30

Luella Grove, is further limited to the period from May 1st to
31 ---

e. 32 August 31st, both dates inclusive, of each year; that the season of

-7-



1 di version of tho' allotments of Elmer l~. l~cCulley and Lydia K~

2 McCUlley, and George Hudspeth and Mary P. Hudspeth, herein set

3 fOFth, is from May 20th to Saptomber 1st, both datos inclusive,

4 of oach year; provide~. however, that no divorsion shall be made

5 by Elmer M. l~cCulley and Lydia K. 11cCulley, and Gcorgo Hudspoth

e 6 ~nd I\fary P. Hudspeth ~_1h~~~_s_a~~a~~otmonts are insufficiont
..

7 at any tilne during said period of May 20th to Soptombor 1st-.-tQ

.8 roach the point of distribution upon thoir respoctivc lands; that
~ ~ -

9 the season of diversion of tho general irrigation allotment of

10 Robart Vi. Minto and Edyth I~into h~roin set forth, is IAay 8th to

11 September 1st, both dates inclusive, of each year; except as

12 horoinafter provided, provided, howevEJr, that no diversion for

13 gcneral irrigation sh.~ll be mado by Robert W. Minto and Edyth

14 lfinto when the total net available flow of saicl R'Cldor CrocI;: is less

15 than 1~?P cubic feet IXJr socond, during said period of rllay 8th to

16 September 1st; and that the diversion of the general irrig~tion

17 allotments of E. B. Vioodruff, as executor of the estato of E. E.

18 Vfo 0 drufr , deceased, E~rold J. Powers, as Administrator of the estate

8 19 of F. J. Powers and Harold Powers, Eulalio Miura and Elmore

20 Miura, is for continuous usage without regard to season whenover

21 water is available thcrefor.

22 IX

23 'nlat the p3.rtics plaintiff and parties defendant in. tho

24 above entitled action are the owners of thc lands doscribed under

25 their respective names in Schedule 1 hereof and as described in

26 thoir respective ple~dings; that the allotments of water from

27 Rllder Creek herein set forth are for usa upon the r~spoctivc

28 acreages set forth in said Schedule 1; and that said lands anl said

29 acreages, &ld the points of diversion anG divGrsion systems set

30 forth in Schedule 2 hereof, aro depicted on the map herein refer-

e 31 \red to as the "Division of Ylater Resources Irrigation 11ap", vihich

32 map was prepared by the Division of Water Resources of tho Depart-
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I

1
mont of Public Works of the State off C~lifornia from its surveys

2
made in October, 1935, is entitled, "Rader Creek Showing Diversion

3
System and Irrigated Landtt, and is dated 1935, it being understood

4
that said map does not depict the lateral ditches on the irrigated

5
land.

-6
.X

?
That plaintiffs, Harold J. Powers, as ~dmini$trator of

8
the estate of F. J. Powers and Harold J. Power's are entitled to a

9
superior and exclusive right to divert continuo.usly without regard

10
to season the entire natural an1 developed flow of christie springs

11
by means of the christie springs ditch described in Schedule 2

12
hereof for domestic and stock watering purposes and for supple-

13
mental irrigaticn of their lands described in Schedulo 1 hereof.

14
XI

15
That although th6t certain agreement d~ted M,~ 7, 1924,

16
entered into by 'F. J. Powers, Harold J. Powers, VI. F. Cockrell and

17
Letha I~. Cockrell, Rcbort W. Minto, George M. Hudspeth anc. Mary P.

18 .

8 Hudspeth, E. E. Vfoodruff and Nellio B. \-loodruff, an1 Elmer ~Ji. Mc-
19

Culley and Lydia K. I~cCulley (a copy of which is incl~leQ ~s an
20

append ix to Exhibot It Att to the Report of Referee filed \ii th tho

21
Clerk of the c.bove entitled Court on February 21, 1936) Vias not

22
signed by Lizzie N. Bonner, novertheloss all of se.i,l signatory

23
parties by their actions subsequently ratified said (:Igreoment as

24
among themselves, and are no VI estopped fro~ asserting any rights

25
as among themselves different from thcse defined in said agreement

26
insofar as said agreement deterridnes their rel~tive rights, said

27
agreemont being attached heretc and made a part hereof as Schedule

28
ttA".

29

XII
30

T hat the domestic allotments set forth in Par. VIII
31

fII are entitled to be diverted by tho respective owners therecf from the
32

water flowing in said Rader Creek under rights of first and second

-9-
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1

priority classes; that the domestic allotments hereinbefore set
2

arter the names of Robert Vi. 1linto and Edyth Minto, E. B. Wood-
3

ruff as executor of the estate of E. E. WooQrurr, deceased,
4

Eulalio Miura and Elmore Miura, his wife, and 40 per cent of the
5

domestic allotments to Lizzie N. Bonner, to-flit 0.20 Cubic foot

e .0 per second
, aggregating a total of 1.20 Cubic foct per second,

7 ~
are rights of rirst priority class and the remaining domestic

8

allotments herein provided to Harold 3". Powers and Harold J.
9

Powers, as administrator of the estate of F. 3". Powers, deceased,
10

Gustave A. Haase and estate cf paulina K. Haase, Lillian A.
11

r.iurphey, David H. Grove, Sr., and Luella Grove, his wife, and
12

60% or the doDestic allotment allocated to Lizzie N. Bonner, ag-
13

gregating a total cr 0.60 cubic root per second are rights of
14

seccnd priority class; and all or said domestic allotLlents which are
15

in the same priority class are equal in priority and correlative
16

in right and at all ti~es when the net available water supply or
17

said Rader Creek is inadequate to supply all of said allotments
18

8 in that class that ~ay then be entitled to be diverted in ac-
19

cordance with the seasons of diversion hereinberore set rorth
20

in paragraph 9, then during the continuance of such shortage, the
21

owners or said domestic allotments shall pro~rate the net avail-
22

able water supply in accordance with their respective allotments
23

in that class that may then be entitled to be divert; provided
24

however, that Elmer M. McCulley and Lydia K. McCulley, arul Gecrge
25

Hudspeth and Mary P. Hudspeth, collectively are entitled tc divert,
26

unQer their rights herein provided, one-seventh of the total flow
27

of said Rader Creek measured above all diversions during the
28

season derined ror their said rights in said Paragraph 9, ir-
29

respective of and notwithstanding said domestic allotments; and
30

provided further, that nc diversion shall be made by Haro11 3".
31[,or" 

Powers, adminstrator of the estato or F. 3". Powers, deceased, and
32
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2 Harold J. Powers, Gustave A. Haase and Estat_o of Paulina K.
~\ I)"""~ Q.e.l-~~~

3 Haase, Lillian A. Murphey, and David H. Grove, Sr. and Luella

4 Grove, his wife, whenever the total flow available for diversion

5 froD said Creek is less than 1.20 cubic foot per second.

0 XIII

That at any time during the period commencing at the

8 time that tho total net available flow of said Rader Creek has

9 receded during the sUCQer season to 1.80 cubic foot per second.

10 which time shall not be later than September 1st of each and every

11 year, and teminating of the succeeding ye~r, whenever

12 there is an excess of water over and above that necessary to sup-

13 ply the domostic allot~ents entitled to be divertcd at that time

14 as hereinbefore found; then such oxcess shall be apportionod as

15 follows:

16 E. B. Woodruff, executor of the cstate of E. E. ¥{o 0 druff ,

17 shall be entitled tc divert 8/41 until the total amount

18 of said available excess is equal to 10.75 cubic foot per

19 second;

20 Eulalio r,iiura and Elmo~e Miura shall be entitled to

21 divert 8/41 until the total amount of said availablo ex-

22 cess is equal to 10.75 cubic foot per second, and 8/33

23 of said excess available between 10.75 an:113.65 cubic

24 foot per second;

25 Harold J. Powers, adminstrator of the estate of F. J.

26 Powers and Harold ~. Powers shall be entitled to divert

27 24/41 until the total amount of said available excess is

28 equal to 10.75 cubic foot per second, 25/33 of said ex-

29 cess available between 10.75 and 13.65 cubio foot per

30 second, and all of said excess available between 13.Q5

31 and 14140 cubic toot per second;

32 all of said excess over and above 14.40 cubic foot per

-11-
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1-

second shall be pro-rated among the following named
2

parties in accordance with the allotments of water set
3

arter their respective names:
4 Allotment

pt.rty Cubic reet per Second
5

A 6 E. B. V{oodruff, executor
,., of the estate or E. E.

"7 Woodru:fr 2.35

8 Harold J. Powers, adminis-
trator of the estate of F.

9 J. Powers and Harold J.

Powers 9.60
10

Eulalio 1liura and EL~Qre
11 Miura 3.00

12

XIV
13

That during tho period comaencing on May 8th and ter-
14

minating on May 20th of each and every year, whenever there is
15

an excess of water over and above that necessury to supply all
16

domestic allotrJents as hereinbefore decreed then such excess shall
17

be apportionerl as rollows:
18

8 E. B. Woodruff, executor of tho Estate of E~E. Woodruff,
19 J ;;'fr

deceased, shall be entitled to divert 8/48 until the tctal amount ~/O~ ~
20 ;:..

of s~id available excess is equal to 12.60 cubic foot per second;
21 ---~

Robert ~{. IvIintc and Edyth Minto shall be entitled to I nJ./Js '(422 .0 J

divert 7/48 until the total aDO\Ult of sai(J. available excess is ~ () ZL >
23 ,.

equal to 12.60 and 14.40 cubic foot per second;24 '
~ Eulalio ~.1iura and EJlJlore Miura shall be entitled to -~.

25 J
divert 8/i8 until the total amount of said available excess is 1.1 ~

26

equal to 12.60 cubic foot per second, 8/40 of said excess avail- ~ ~~
27 'VI /

able between 12.60 and 14.40 cubia foot per second, and 8/33 or rJ ~jl
28 ../{

said excess available between 14.40 and 15.80 cubic foot per29 .

second; ~-
30 [,

Harold J. Powers, a~inistrator or the estate of F. J. C,S31

e 32 Powors, deceased, and Harold J. Powers shall be entitled to ,livert /, I;'

25/48 until the total amount of said available excess is equal to

-12-
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+
12.60 cubic fout per second, 25/40 of &':\id oxcess available be-

2

t,;veen 12.60 and 14.40 cubic foot per second, 25/33 of said excess3 available between 14.40 cubic foot and 15.80 cubic foot per second,

4 ~

aad all of said excess available between 15.80 and 16.55 cubic5 -
foot per second;

6

~ and all of said excess over and above 16.55 cubic foc,t
.7

8 per second shall be pro-rated among the follcwing namcd p,~rties

in acco.rdance with tho allotments of water set after their r,es-
9

10 pective names:
Allotment

Partv Cubic foot per Second11 "

12 E. B. Woodruff, as ex.
of the estate of E. E.

13 Vloodruff, deceased 2.35

1 Harold J. Powers as a,1m.L'~ of the estate of F. J.

15 Powers, deceased and Har-
old J. Powers 9.60

16 Eulalio Miura and Elmore

Miura 3.0017

Robert Vi. Minto and Edyth
18 Minto 2.35 .

8 19 ~

XV
20

That during the period corJOencing cn May 20th and21

teminating not later than September 1st or as long :lS tho al-22

23 lotments herein provided for ElDer M. McCulley and Lydia K. Mc-

24 Culley, his wife, and George Hudspcth and r~ary P. Hudspcth, his

25 wifo, arc sufficient at any time duriDg said period of May 20th

26 to September 1st to re:lch the pcint of distribution upon their

2? respective lands, George Hudspeth and l~ary P. Hudspeth, his wife,

28 shall be entitlcd to divert 3~/56~0 and Elmer i,i. McCulloy and Lydia

" 29 K. McCulley, his wife, shall be entitled t,t:) divert 44/560 of the

30 total flcw of said Rader Creek measured abovo all ,jivorsions ir-
,

31 respoctive of and notwithstanding all other allotments cf water

~~ 32 herein provided; anJ that the remaining 6/7 of the flow of Rader

-13-



1 Creek in excess of that necessary to supply all domestic al-

2 lotr:lents, as hereinbefore set forth, shall be apportioned aIi1Ong

3 E. B. v/oodruff, as executor of the estate of E. E. V{codruff,

4
deceased~ and Harold J. Powers, as admdnistrator of the estate of

5
F. J. Powers, deceased, and Harold J. Powers, Eulalio Miura and

'e 6
..Elmore Miura, his wife, Robert VI. Minto and Edyth Minto, his wife,

7
in the same manner as set forth in the preceding paragraph.

8
XVI

9
That during the period between May 20th and Sept~ber

10
1st of each year when the allotments provided in the preceding

11
paragraph for Elmer M. McCulley and Lydia K. I~lcCul1ey, his wife,

12
and George Hudspeth and l~ry P. Hudspeth, his wife, are insuf-

13
ficient to reach the point of <listributicn upon their respective

14
lands and when the total net available flow of said Rader Creek

15
is in excess of 1.80 cubic foot per second, the excess of water

16
over and above that necessary to supply all dC~lestic allotments,

l?
as hereinbefore i)rcvided, shall be apportioned 8/48 to E. B.

18i:~8 Woodrufr, as executor of the estate of E. E. Woodruff, deceased,

r' 19,:, 25/48 to Harold J. Powers, as adDinistrator of the estate of F. J.

20
Powers, deceased and Harold J. Powers, 8/48 to Eulalio Miura and

21
Elmore Miura, his wife, and 7/48 to Robert \1. T\1into and Edyth

22
Minto, his wife.

23
XVII

24
The "&~ailable water supply", as herein used, shall be

25
construed to designate the total amount of water available for

26
diversion above the IVIinto v7eir as hereinbefore described in Par.

2?
VIII, said "available water supply" at any given time to be

28i 
determined by coDbining the total of all quantities of water being

i 29

diverted from said creek above said vveir under the rights herein
30) provided with the flow of said creek at said V{eir at the t~e.

e 31
32
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XVIII
2i 

It is further adju1gecl and decreed that nothing herein
r 3 contained shall, or shall be construed to, limit or restrict the

4, 
right of any two or more parties hereto from entering into anI

[ 5r. agreement or agreements, whoreby said partios Iilay pool their~. 
6

f .respective lands at a greater rate than herein provided, ~-I 
7I 

vided that the total use of any such parties on their lands
f 8 =g any thirty day period shall not exc~ed the allotments

9

herein provided, and provided !urth2r that such use shall not
10

impair or infringo the right of any other party; ind nothing here-
11 .

in contained shall, cr shall be construed to, prevent any party
12

hereto, who has allotments to two or mcre ditches, from using all
13

or any ~ortion of his allotments through each (~r any number of
14

his ditches on all or any portion of his lands, S(, long as the
15

maximum quantity of water diverted shall not exceed the q,ggregate
16

of all allotments to all of his ditches.
17

XIX
18

~ 8 It is further adjudged and decreed that the Division[. 

19

of Viater Resources of the Department of Public Viorks of the State
20

of California, as ncw or hereafter constituted, cr its successor
21

in the administration of the \1ater Commission Act, shall supervise
22

diversions fron Rader Creek, through the agency of a water !:laster,
23

whenever necessity for such water master service is found to exist
24 !

by said Division, and that the costs and expenses of such water I
25 :

master service shall be borne by the parties hereto, said costs and
26

expenses to be alJportioned among said parties in accordance with
27

the method of apportioning the costs of water distribution by
28

water master provided in Section 37f of the jiater ComI:lission Act
29

of. The State of California; provi~e~, hoivever, that the co~t re-
30I

tains jurisdiction to entertain and pass upon an application by any
31

b ~ of the interested parties. to remove any ap:Jointe,l lvater !:l~ster forI 

32I;

i

[ -15-I!
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1

2 cause cr to modify the foregoing paragraph.

XX
3

It is further ordored, adjudged and decree1 th~t the
4I 

owners of each ditch through which water is diverterl from, 
5

~ 5 Rader Creek as herein provided shall install, under the sul,er-
.

vision of an engineer appointed by the Division of Viator Rescurces,
7

such permanent diversion works, headgates and measuring devices
8

in their respective ditches as shall be reasonably required and
9

'10 app;r-oved by said Division; such installations to be m~do prior to

11 Octobcr 1, 1937, or such later data as rilay be ordered by the

above entitled court. The several 1itch owners shall furnish all
12

necessary labor and materials for the construction and instal-
13: 

lation of said diversion works , head gates and measuri n.? ;levices: 14 ~: 

in their respective ditches, and the cost cf supervision herein
~ 15

15 provided shall be borne by the parties hereto, in the ratios that

their respective maximum continuous flow allotments , as herein17~
i nrovided bear to the total of such ~axi~um continuous flow al-

18 1:'

:8 lotments herein ~rovided.
; 19II 

20 XXIii

l It is further ordered, adjudged and decreed that each, 
2

II 22 and every party to this action, his or her agents, successors, .

grantees and assigns, be and they are hereby 1)er1:'etually enjcined
23

24 and restrained from doing anything in violation of tho terms or

25 provisions of this decree, or diverting any water from said Rader

25 Creek at any time in violation of the terms thereof, or from do-

27 ing anything, directly '~r indirectly, that will obstruct or inter-

28 fere with any other right in this decrue adjudged and dete~ined.

29 XXII

30 The.t the aQount due rroD the parties horeto to said

Division of Viater Resources for expenses incurred as reforee shall8 31
32 be borne by the }arties hereto in accordance with the ap}ortioDI:1ont

-15-
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.!.
of said expenses set forth in the following tabulation.

2

3

4 : : Portio~ of Expanse:
, Party ...,

5 : .: Formerly: Additional: Total:
: : Apportioned: EXPense: :

.6 :Robert W. Mintc and: : :.:
'. ;~dY~h ~in~o --.; $49.72 ; $ 2.97 ; :$ 52.69 --;

7 ,E. B. Woodruff, ex- :eautor of 1;he Estate: : : :

."..8 :~_fE; _E. _WO~druff ; $ 49.72 ; $ 2.97 ; $ 52.69 :
: Haro ld J. Powers,: : : :

9 :AdI:1inis tra tor 0 f the: : : :
.estate or F. 3". Powers. 10 :and Harol;:i J. Powers: ' 203.09 : 12.15: 215.24 :

..

.Eulalio Miura and.. ..
11 ;ElInore Miura: $ 63.46 ; $ 3.80 ; $ 6.7.26 ;

.ElmerM. McCulley and, ...
12 ;Lydia K. McCulle .34.90 : 2.09: 36.99 ;

:George Hudspeth and: A : A: :
13 :Mary P. Huds eth ,'28.56 .-1.71 ..., 30.27 .

:Lizzie N. Bonner: 38.08 : ~ 2.28 : ~ 40.36 :
14 :Gustave A. Haase and: : : :

:Estate of Paulina K. ; : : :
15 : Haase : $ .85 : $.05: .~ 1.9~0 :

:Lillian A. Murphey: $ 1.20 : $ .10 : $ 1.§0:
16 .""'David H. Grove, Sr. ., ..
17 : and Luella Grove; $ 1.72 ; ~.!O ; '$ 1.~~:

...'. .: I Totals : : : :
18 .""

8; ; $471.78 ; ~28.22 ; $500.00 ;
19

XXIII
20

It is ordered, adjudged and decreed that this court
21

retains full jurisdiction to modify said decree under the pro-
22

visions of Section 36g of the Water Commission Act.
23, 

XXIV
I 24I

t It is further ordered, adjudged and decreed that nothing[ 
25

t in this decree contained shall, cr shall be construed to prevent
~ 26

the owners of the Woodruf"f, Minto and Miura Ditches from diverting
27

such additional amounts of water, over and above tho damcstic a1-
28

lotments to said ditchos, as is necessary to maintain adequate
29

flows of stockwater therein during times of severe freezing weather,
30

which are ordinarily embraced in the period of November 15th of

-31f each year to February 15th ,of the succeeding year.
i 32
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~ _::::c
2 It is further ordered, adjudged and decreed that not--
3 withstandiDg the above and foregoing provisions of this J"ud~ent ,)

4 to the contrary the first flow of R.'lder Creek of 0.20 cubic foot ~
;,
i5 per second allccated to defenclants Eulalia Miura and Elrlore Miura,

~~~---'~"-~-_ft ~",.~".._,,~ ~.., ".,,~.."

.() his wire, and the second flow of O.~~ cubic foot":.?~r second al-

.~7 lccated to plaintiffs Harold J". Powers, as afuJinistrator or the {pC

.tI'8 estate of F. J". Powers, deceased, and Harold J". Powers &hall be,

..9 together wi th the domestic allotment of O.~,Q...cubic foot :J;)er second

10 of ~bort W. Minto and Edyth Minto, his wif'e, diverted into ancl I

11 run through the Minto Ditch as described in Schedule 2 hereof; and

12 an equal rlivision device shall be constructod and ~aintainod in

13 said Minto Ditch at or near the ~~into Garden, one-half' of said: 

14 flow at said device to be used by said Minto's and the reI:laining

15 half to flow from said device in a direct nanner intL' tho Povvors-

16 Miura Ditch; and

17 That when the flow of Rader Creek allocated herein to

~ 18 plaintiffs Harold J". Powers, as adDinistrator of the estate of F.

19 J. Powers, deceased, ancl Harold J. Powers is insufficient ini 

20 quanti ty to reach plaintiff's l)relilises for a continuous periocl cf! 

21 24 hours, then plaintiffs shall cease to divert such alloc~tion;

22 and, 

23 That in the event of an early season with early growing

24 weather and early melting of the snuws in Rader Creek 'f~tersheC,

25 Defendants Robert W. Minto and Edyth Minto, his wife, shall have

26 the right to divert their general irrigation allotment heroin pro-

27 vided between May lat and ~~ay 8th with the consent of Plaintiffs,

28 but in the event of their inability to obtain such consont, saidIi 

29 defendants shall have the right to arbitrarily divert thair saidi

30 general irrigation allotoent on and after I~y 4th of oach yoar.

.31 Dona in Open Court thi s 4th day of J"une, 1937.

32

J"udge of the Su)erior Court.
-18-
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1

2
THIS AGREEMENT ma'le and entered into this 7th day of May,

3
1924, by and between F. J. Povvers, Harold J. Powers, W. F. ~oohrel1

4
and Letha M. Cockrell, his wife, Robert vi. Minto, George M. Huds-

5. peth awl Mary P. Hudspeth, his wife, E. E. Tjioodruff ancl Nellie B.
6

'. Vioodruff, his wife, Elmer M. r~cCulley and Lydia K. McCulloy, his
?

wife, all residents of Sur,rise Valley, Modoc County, California:
8

and Lizzie N. Bonner:
9

Vi I T N E SSE T H:
10

That the said r~rties hereto are respectively the owners
11

of the lands and appurtenances hereinafter described to wit:
12

Said Elmer M. McCulley and Lydia K. I~cCulley, his wife,
13

are the owners of the following lands situate in the County of
14

I~odoc, State of California, to wit:
15

Northeast quarter, Southeast quarter of North.vest
16 quarter, East half of Southvlest quarter, Northwest

quarter of S~utheast quarter of Section Eleven;
17 Northwest quarter, Vfest half of Northeast quarter,

Northeast quarter of Southeast quarter; South
~ 18 half of Southeast quarter of Northeast quarter of
.Section TwelvG, al11n township Forty North, ~ange

19 sixteen East, M.D.M., containing 620 acres, more
or less.

20
Said F. J. Powers and Harold J. 41owers arc the owners of

21
the following described lands situate in the County of MoQoc, State

22
of California, to wit:

23
Lo.ta four and five Section seven; North half, North

24 Halt of Southwest quarter, and Northwest quarter of
Southeast quarter of Section eighteon, townShip

25 forty North, Range 17 East, M.D.!.~., North half of
South half of Section thirteen Township forty North,

26 Range Sixteen East, r~.D.M., North half of Northwest
quarter, Northwest quarter of Northeast quartor of

27 Section 30; Fractional East half of Northeast quar-
tor of Section 31, Township 39 North, Ra~3e 17 East,

28 M.D.loJ!., Southvvest qllilrter of Southeast quarter of
Section 19, Tovmship 39 North, Range 17 East, M.D.I~.,

29 and lot two, or Southwest quarter of Northwest quar-
ter of Section 17 East, Township 40 North, East, M.D.I~.

30.
', 31 r.- Recorded at request of ~88 P. ~ogers

:~I~I~_~ 11;~ 19- .a~Min. past__~~_O'Clock-P-M.
32 In IIber Official records page Records of

MO~ CO~aJif. M. E. ARCHER, County Re~~er
~. ~~~~~"".~~~.file No- Q:L Fee no fee

Deputy

INDtXE.D
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1 Said E. E. Woodruff and Nellie B. Woodruff, his wife. are

2 the owners of the following described lands situate in the County

3 of Modoc, state of California, to wit:

4 Southwest quarter of the Southeast quarter of
Section 13, and the Northwest quarter of the

5 Northwest quarter, and the North halfof the
Northwest quarter of Section 24, and the North-. 6 west quarter of the Northeast quarter and the
East half of the Northwest quarter, and the

"7 S9u'!;hV'!'est quarter of the Northwest quarter of
Section 23, Township 40 North. Range 16, East,

8 M.D.M. Also beginning at a point forty and one-
third rods south of the northeast corner of the

9 Nor~h~ast quarter of the Northeast quarter of
Section 23. Township 40 North. Range 16 East.

10 M.D.M., thence south 60 feet, t~ence west 247!
feet~ thence north 60 feet, thence east 247!

11 feet, to the place of beginning. Also begin-
ning at a point 33 feet north of the Southeast

12 corner of the Northeast quarter of the northeast
quarter of said Section 23, thence north thirty

13 and two-thirds rods, west twenty-five and one-
third rod~, South twelve and two-thirds rods,

14 East'twelve and two-thirds rods, south eighteen
rods, east twelve and tw9-,!;hirds rods, to place

15 of beginning, all in Section 23, Township 40,
North Range 16 East. M.D,M.

16
Said Robert W. Minto is the owner of the following des-

17
cribed lands situate in the County of Modoc, State of California

18
t. wit:

8 19
.South half of the'southwest quarter of Section 13,

20 township 40 North, Bange sixteen East M.D.M., and
the southeast quarter of the southeast quarter of

21 Section 14, and the Northeast quarter of the North-
east quarter of Section 23, all in Township 4022 North,Range 16 East, M.D.M. 0

23 Said W. F. Cockrell and wife are the owners of the fol-

24 lowing described lands situate in the County of Modoc, State of

25 California, to wit:

26 The West half of the Northeast quarter, and the
Northwest quarter of Section 13, and all that

27 portion of the East Half of the Northeast quarterof Section 14, lying East of the County ro~ds run- 0

28 ning between the Town of Eagleville, and Cedarville,
all in township 40 North, Bange 16 East, M.p,oM.29 '

Said George M. Hudspeth and Mary P. EUd~peth, his wife,
30 ,

are the owners of the following described lands situate in the County
31

t:~
":w 32
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1 of Modoc, State of California, to wit:

g The Southwest quarter of the Southeast quarter,
and the East half of the Southeast quarter of

3 S~ction 11, and the Southwest quarter of Section
12, all in Township 40 North, Range 16 East,

4 M.D.M.

S That there is in said County and Stat~ a certain natural

6 stream of water known as and called Rader Creek, whi ch said creek

7 raises on the Eastern slope of the Warner Range of Mountains in

8 said County and state, and west 9£ the said lands of the parties

9 hereto and flows thence in a general easterly direction in a well

10 defined channel between well defined banks over and across some of

11 the said lands of some of said parties and near the other lands

12 above described and likewise flows over the lands of Lizzie N.,

13 Bon~er hereinafter described, and has SO flown since the memory of

14 man.

15 That Lizzie N. Bonner is the owner of the following des-

16 cribed lands, situated in the County of Modoc, State of California,

17 to wit:

18 East ~~lf of Northwest ~uarter, Northeast ~rter

of Southwest ~uarter, West Balf of Southeast'
19 ~uarter, Northeast ~uarter of Southeast ~uarter,

West Half of Northeast ~uarter, and all that por-
20 tion of the East Half of the Northeast ~arter

lying West of the Eagleville-Cedarville'County
21 Road; all in Section 14, Township Forty, North

Range 16 East M.D.M.
22

23 That all of the parties hereto have and claim some rights

24
to the waters of said stream, and all of said parties hereto col-

25 lectively claim the right to the use ,and ownership of all of the

26
waters that ever flow in said stream.

27 That at various times said parties have had misunder-

28
standings as to the exact and relative rights of the parties hereto

29 in and to the waters of said stream and it is the mutual desire of

30 each and all of the po.rties hereto, to settle and adjust their

31 several rights in and to said waters, and it is with that object

32 in mind that this agreement is made and entered into, and for the

-3-
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1 purpose of so settling and adjusting the respective and relative

2 rights of the parties hereto in and to the waters of said stream,

3 and with the hope and intention of accomplishing the most good with

4 said water, it is mutually understood and agreed by and between

5 each and all of the parties hereto that from this time on the said

? parties hereto shall own, divide, divert, and uso the waters of

7 said stream, and the whole thoroof, as follows:

8 It is understood and agrocd that up to the 20th day of

9 l~y, of each year, said Lizzio N. Bonnor shall not divcrt any

10 wator from said stream, cxccpt sufficient for her said orchal'd and .9. "aP cf.,..

11 gar don , not excoeding fifteon inchos moasurod undor a four inch

12 prGssuro, during said poriod. SUch wator to bo usod only as needodt

13 upon the said orchard and garden.

14 And commencing with the 20th day of May of each year, aDd

15 running up to the first day of July of each year, said Lj.zzie N.

16 Bonner shall have the right during all of said last mentioned per- o.t5C

17 iod, to divert and use not exceeding twenty-five inchos of water

18 measured under a four inch pressure on her said lands.

19 It is furthe~ understood and agreed, that when the ir-

20 rigating season has advanced to the early part of July, that the

21 flow of waters in said stream diminishes to suCh an oxtent that

22 there is not sufficient water for the uses and needs of all tho

23 parties hereto; and it is, therefore, understood and agreed that

24 when the irrigating season has advanced to that time, the water

25 flowing in said stremn at a point hereinafter designated as the

26 point for calculating the amount of water flowi1~ in said stream,

27 does not exceed sixty inches measured under a four inch pressuro,

28 then and at such time all of the parties hereto except tho said four

29 garden and orChard owners, agree not to divert or use any water rrom

30 said stream during such period. of t]me as the flow of ~ater in said

31 stremn does not exceed sixty inChes measured under a four jnch

32
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1 pressure, then and at such tir,re all of tho parties hereto except

2 the said four garden and orchard ounors, agreo not to divcrt or

3 use any water from said stream dllring such poriod of time as the
1-1- ,,5'-5

4 flow of uater in said stream does not exceed sixty inches measured

5 under a four inch pressure; and it is agreed by all the parties

~ q hereto that during said time said E. E. Woodruff and wife, Robert

7 W. Minto and wife, W. F. Cockrell and wife, and Lizzie Bonnor shall

8 have the right to divert and use all of tho ~aters rlowinG in said
'l- (1"'" I'I-

9 stream during such timo as the flo~ docs not excood tho sixty

10 inches measured under a four inch pressure; and they shall divide,

11 divert and use said water during said time as the rlow does not

12 exceed sixty inches rneasllred under a rour inch pressure, as rol-

13 lows:
().S -I

14 E. E. Woodrufr and wire shall divert and use twenty- )j
, '1! ~

15 five inches measuredunder a four inch pressure;
"\ <7- 3

16 Robert W. Minto and wife shall diva-t and use fifteen jJ
/;~

17 inches measured under a four inch pressure;

a. 18 And W. F. COCkrel.: and wife and Lizzie N. Bonner shall t
.0..,. I

19 jointly divert and use twenty inches of water measured under a

20 four inch pressure, the same to be diverted and used by than

21 jointly through the ditch commonly known as the "Gloster Ditch",

22 and they shall in their use thereof, if they find it necessary,

~,~
23 rotate by one taking all of said twenty inches for a little tine,

24 and the othor having all of said twenty inches for a like timo, and

25 so on, through the rest of tho season;

26 And whoneve~.the flow o~ the water in said stroam during
I-v /"

27 said period is ls ss than sixty inches mcasurod under a four inch /

28 prossuro, thon and at such timos said parties so entitled under the

t' 29 terms of this Agreement to Share in said sixty inches of water,

I-v
30 shall divide the quant i ty le ss than sixty inches in the same pro-

fI1 31 portion and according to the same ratio, to the end that they each

32
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1 take a corresponding reduction in the amounts respectively a],lotted

2 to them.

3 It is further provided and agl'eed, that af'ter the first

4 day of July, and until such t line as tho rotors of said r.treWl have
/,",,-"

.e 6 diminished so that there is no more than sixty inches measured

'6 Ulldel' a four inch pressure flowing there in, said Lizzio N. Bonnor

7 shall hav'3 tho right to taka on to har said orchard and garden a

8 sufficiont quantity of wator for tho sarno, not to ozcood, howovor,
o.~

9 ten inches illea.su:red tLflUer a foU!' inch pressure.

10 That subject to the foregoing rights and conditions and

11 the exceptions and conditions hereinafter set forth, the parties

12 hereto shall own, divide, diver'~, and use all the remainder of the

13 ':raters of said stream at all timos as follofls:

14 F. J. Powors and Harold J. Powors twonty-fivo fifty- 1:'-",,-"") '""

15 eighthsof all wa"tor that may at any timo flO';; in said stroam;

16 W. F. Cockroll and Lctha M. Cockrell, his ~:'ife, eight f/
S-f;'

17 fifty-oighthsof all watcr that may at any time flow in said stream;

8 18 Robert W. Minto and wife, sevell fifty-eights of all
j-8

19 water that may at any time flow in said stream, sub,ject to -the

20 exception hereinafter spccified;
.I

21 George M. Huds:pcth and Mary P. Hudspeth, his 17ife, four 4 ~-
~e22 and one-half fifty-eiGhths of all vlater that may at any time flog ~

,23 in said stream, subject to tho oxcoption hQroinaftor specified.

24 E. E. Woodruff and Nellic B. WOOdlWUff. his wife, eight &,'.-//
./

)'-&)
25 fifty-oighthS of all water that my at any time f10'\1 in rei d stream;

,26 ElrJler 1\1. McCulley and Lydia K. McCUlley, hjs ,;nfe, five .$-~-

27 and one-half fifty-eigh~ of all iiater that may at any time flovv ~,f
,-1 -
';:1

28 in said stre~ subject to the exception hereinafter specified. ,,~:"

29 The foregoing division is based upon and, subject to the

30 following exceptions and conditions:

,:"8 31 It is understood and agreed that said GeOl'ge 111. Hudspeth

32i

i
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1 and wife amd Elmer M. McCUlley, and wife, jointly use one ditch in

2 carrying their portion of the waters of said Creek to their said

3 lands, and in the eerly spring thoy each rocoiva SOIOO ~ater from

4 another source; thercforo, it is agrood by thom on tho onc hand and

5 tho other parties hereto on the othor hand, that said Gcorge M.

'8.Q and Elmer Pli. r,1cCUJ_ley and ,-ife, shall not have

? the right to, and they agree not to divert or '~se any water from

8 said stream before the tuontieth day of ?{jB.y of each year, but the

9 fractional parts or percentages of the wators of said stream al-

10 lottod to them by this agreement Shall apply during triO irrigation

11 season of oach y:;ar, starting ~ith thc t~entioth day of N~y, and

12 not before.

13 It is further understood and agreed, by and between said

14 Robert W. Minto and wife on the one hand, and the other parties

15 hereto on the other hand, that said Robert W. Minto and ~ife shall

16 jnot, and they agree not to divert or use mlY i7ater for general

l? irrigation purposes prior to the eighth day of May of each year,

18 provided, however, that they shalJ. have the right at all times

19 prior to the said eig..'1th day of May of each year, to divert aD.d use

20 a sufficient amount of the waters of said stream for tho irrigation

21 of their orchard and garden on their said lands, and for stock and

O'LT-
22 domestic ~ator, not excoeding, hcrgover, t~anty inches ~easured under

23 a four inch pressure, and likewise not exceedmg their seve~fifty-

24 eightbB of the total flow of the waters of said streron during such

25 period up to the eighth day of rAay of each year, only such quantity

26 of water as may reasonably be required for said g61'den, orchard,

2? stock and domestic purposes, subject to the foregoing limitations.

28 It is further under~tood and agreed that at all t DnOS

29 when said George M. Hudspeth and wife and Elr~r M. McCUllcy and wife,

30 and said Robert W. ~.1into and rlifo, are not taking tho full propor-

31 tion of water allotted to them, or rlhenever any of them are not

32
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~ taking their full allottment, that is, when said George M. Huds-

2 peth and wife are not taking four and one-half fifty-eightbsof the

3 waters of said stream, or when said Robert w. ~linto and wife are not

4 taking seven fifty-eigh~of the waters of said stream, in the

5 early part of the irrigation season, as hereinbefore provided, that

..,.6 at all such times the other parties to this agreement, who at such

7 time or times have the right under this agreement to exercise their

8 full right under this agreement, shall share proportionately, ac-

9 cording to their allotted rights, and as such allotted rights bear

10 to each other, in the waters flowing in said stream, subject to

11 the exceptions in this agreement specified; it being understood that

12 the parties hereto who are by this agreement agreeing not to take

13 water during given periods, are doing so in order that the re-

14 maining parties to this agreement may during such period or per-

15 iods make use of such water.

16 i It is further understood and agreed by and between all

17 of the parties hereto that the point where said George M. Huds-

I 8 18 peth and wife and Elmer M. McCulley and wife, divert the water from

19 said stream, used by them, is located upon the stream a distance of

20 nearly three quarters of a mile above where the other parties hereto

21 divert water from said stream, and from the point of diversion of

22 said George M. Hudspeth and wife and Elmer M, IJcCulley and wife, to

23 the point of diversion of the other parties hereto, the said stream

24 runs through a very porous and gravelly country, and by virtue

25 thereof there is a very perceptible loss in the quantity of water in

26 said stream, the exact loss or percentage of loss being unknown to

27 the parties hereto, but said parties are reasonably certain that such

28 loss amounts to as much as twenty per cent, and said parties realize

29 that it is fair and equitable that such loss should fall on all

30 alike, and therefore, it is understood and c.greed that for the pur-

~ 31 pose of determining the amount of water to which said George M.

32
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1 Hudspeth and wife and Elmer M. McCulley and wife are entitled to

2 divert from said stream through their said ditch, which ditch is

3 used jointly by them; that a measuring device that is substantial

4 and reasonably accurate shall be installed in the channel of said

"", 5 stream at or near their said po.int of diversion, by which the

.6 total flo,\[ of s:lid stream can at all times be easily ascertained

7 and determined by any of the parties hereto; and they shall like-

8 wise install a similar measuring device in the head of their ditch

9 from which the quantity of water being diverted into said ditch

10 can atall times be easily ascertained and determined by any of the

11. parties hereto, and of the quantity of water flowing in said stream

12 at the point of diversion of said Hudspeth and McCulley ditch,
.

13 twenty per cent thereof shall be allowed and deducted for seepage.

14 And the portions hereinbefore alloted to them shall be calculated

15 on the basis of eighty per cent of the aggregate flow at said

16 'point.

17 It is further understood and agreed between all of the

~ 18 parties hereto that for the purpose of satisfactory and harmoniously

19 carrying out the terms of this agreement, it is necessary that sub-

20 stantial measuring devices should be put in all of the diversions

21 of the parties; and, therefore, it is agreed, that such measuring

22 devices shall be put at the head of the various ditches of the

23 various parties, which said devices shall be of such character as

24 to enable the parties hereto to easily determine the quantity of

25 water being diverted by them; and such a device shall also be

26 constructed in the main channel of said Creek at a point near the

27 diversions of Cockrell, Powers, Woodruff, and Minto, which device

28 will be so constructed as to enable the parties hereto to determine

29 the quantity of water flowing in the said Creek at said point.

30 And it is further undertood and agreed that all of said

~. 31 measuring devices mentioned in this agreement shall be jointly

32
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1 constructed by all the parties hereto, and shall be paid for by

2 them jointly per capita.

~ It is further understood and agreed, that in the event

4 that at any time in the future any person or persons shall succes-

5 sfully lay claim to ~ny of the waters of said Creek, as an in-

.e .6 dependent right,; and not as a successor to any of the parties

7 hereto, that any water which any such outside party should succeed

8 in securing shall be deducted from the total flow of said Creek;

9 and this contract shall operate in its entirety as to the remainder

10 of the water flowing in said Creek.

11 It is further understood and agreed between the parties

12 hereto, that this is intended as a full and complete settlement and

.13 adjustment of all existing rights of said parties in and to the

14 waters of said stream; and it is the agreement of the parties that

15 a Court Decree be entered in accordance herewith, defining the

16 ' rights of the parties hereto in accordance with these provisions,

17 and with a mutual injunction therein; and that the proceedings now

~ 18 pending before the Division of Water Rights of the Board of Public

19 Works of the state of California, wherein Lizzie N. Bonner as~-

20 signee and successor in interest of Daniel A. Gloster ~nd Wife, to

21 appropriate waters from said stream is to be withdrawn by the said

22 Lizzie N, Bonner, and that the action now pending in the Superior

23 Court of the State of California, in and for the County of Modoc,

24 wherein F. J. Powers, E. E. Woodruff, and others, are Plaintiffs,

25 and Daniel A. Gloster and wife are Defendants, shall be settled by

26 this Agreement, and that a Judgment may be entered in said action

27 in accordance with the provisions herein. Each party to pay their

28 own costs in said suit and in said proceedings before the Division

29 of Water Rights.

30 It is understood and agreed, that this contract shall inure

8 31
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1 to the benefit of, and shall be binding upon the heirs, adminUr

2 trators, executors, successors, and assigns of each and all the

3 parties hereto.

4 IN WITNESS WHEREOF, the parties hereto have executed these

5 presents, the day and year first above written.

-~
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S91~l
DESCRIPl'ION Q1!" LAlmS IRRIGATED FRO1'1 RADER CREEK

Lizzie N. Bonner

0.5 acre ~n SEi" NW! Section 14, T. 40 N., R. 16 E., M.D.B. & M.
15.4 acres:n SW1!':IE! Sect:on 14, T. 40 N., R. .16 E., M.D.B. & M.
14.28L'.res:n SE~NE1 Sectlon 14, T. 40 Nc, R. 16 E., 1'1.D.B. &M.

~ 34.2oores :n NE4 SEt Section 14, T. 40 N., R. 16 E., ~.D.B. & M.
~ .36.7acres In ~!1 SE! Sect:on 14, T. 40 N., R. 16 E., Iv~.D.B. & ~A.

6.5reres in NE4 s~ Sect~on 14, T. 40 N., R. 16 E., M.D.B. & M.

':i'6?:5 8cr-e s -To tal

David H. Grove. Sr. and Luella ~

2.9 acres in NEi ~mt Section 23, T. 40 N., R. 16 E., M.D.B. & M.
2.9 acres -Total

Gustave Haase, and Walter S. Rountree executor~

of the Estate of Pau1ina K..Haase-
0.6 acre in SEt SE! Section 14, T. 40 N., R. 16 E., M.D.B. & M.
0.6 acre -Total

~eoE~e Hudspeth and Mary P. Hudspeth

*1.3 acres ~n SEt ~! Sect~on 11,.T. 40 N.. R. .16 E., V~.B., & M.
0.3 acre 7n ~~f SEl sect7on 11, T. 40 ~.J., R. 16 E., N:.D.B. & M.

31.1 acres In ~r~ S~- Sect~on 12, T. 40 N., R. 16 E., lli.D.B. & M.
31.4 acros in NE~ SV~t Scction 12, .T. 40 N., R. 16 E., ~'I.D.B. & M.
40.0 acrcs in SE~ S¥~~ Soction 12, T. 40 N., R. 16 E" ~!.D.B. & r-ii.
39.9 acrcs ~n S\ii1 Sti7f- scct~on .12, T. 40 N., R. 16 E., ~v~.D.B. & M.
11.5 acro" ~n sr;~- SE~;.c soct~on 11, T. 40 !.J"., R. 16 E., Ill.D.B. & 11/1.

* 9.7 acros in NE;' BE; Scctian 11, T. 40 N., R. 16 E., M.D.B. & M.8 
* 3.4 acros in m1£ sw;- Soction 12, T. 40 N., R. 16 E., M.D.B. & M.

168.6 -Total

Elmer M. McCulley and Lydia K. ~.~cCUl1oy

5.3 acrcs in ~ ~ Soction 11, T. 40 N., R. 16 E., M.D.B. & M.
40.0 acres in NE~. NE:~~ Section 11, T. 40 N., R. 16 E., M.D.B. & M.
26.3 acres ~ SE~t NE~ Sect~on 11, T. 40 N., R. 16 E., M.D.B. & M.

3.8 acres ~n SWt N]t~ Sectlon 11, T. 40 N., R. 16 E., ~!.D.B. & M.
40.0 acres ~n ~ ~ Sect~on 12, T. 40 N., R. 16 E., M.D.B. & M.
40.0 acres 7n NE-i ~. Sect~on 12, T. 40 N., R. 16 E., lI.1.D.B. & M.
29.3 acres In SEiNUt Sect~on 12, T. 40 N., R. 16 E., M.D.B. & M.
40.0 acres in SW;~ NW';~ Sectlon 12, T. 40 N., R. 16 E., M.D.B. & ?vI.
*6.2 acres in SW:-;- lm:-t Section 11, T. 40 N., R. 16 E., M.D.B. & M.

* 30.6 acres in ~ NE:; Section 11, T. 40 N., R. 16 E., M.D.B. & M.
* 12.4 acres ~n SEi ~ Sect~on 11, T. 40 N., R. 16 E., M.D.B. & M.
* 33.6 acres ~n S~ ~ Sect~on 12, T. 40 N., R. 16 E., M.D.B. & M.
* 37.7 acres in NW4 NE4 Section 12, T. 40 N., R. 16 E., M.D.B. & 1.1.
* 18.2 acres in SEt Ni!:! Section 12, T. 40 N., R. 16 E., M.D.B. & M.

,*O~~ acre in NE4 SE4 Section 12, T. 40 N., R. 16 E., M.D.B. & M.
363.6 acres -Total

* Irrigated from drainage

Robert W. Minto and Edyth Minto...37.9 

acres ~n sv~ S'ift Sect~on 13, ,'1'. 40 N., R. 16 E." ~\~.D.B. & M...38.3 
acres :n SW:f SW! Sect~on 13, 1'. 40 N., R. 16 E., ,";.D.B. & M.

37.0 acres ~n SE4 SE4 Sect~on 14, T. 40 N., R. 16 E., M.D.B. & M.
26.2 acres in NEt NEi Section 23, T. 40 N., R. 16 E., M.D.B. & M.

139.4 acres -Total
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DESCRIPrION OF LA1"\J'DS IRRIGATED FROM RADER CRE:i!:K

Eu1a1io Miura and Elmore Miura
-'I 

0,3 acres ~n ff&1 ~f sect~on 14, T. 40 N., R. 16 E., M.D.B. & M.: 
12.9 aCl'es :n ~1 ~! Sectlon 14, T. 40 N., R. 16 ~., M.D,B. ~ M.

t 4.0 ac1es In SE~ NE~- Section 14, T. 40 N., R. 16 E., M.D.B. & M.f: 
e 18.0 acres ~n ~ ~f sect~on 14, T. 40 N., R. 16 ~., l,'I.D.B. & M.: 

.9.4 acres :n l'-J1{! NIV~ Sectlon 14, T. ;0 N., R. 16 .I!i., M.D.B. & M.
r 40.0 acres :n Nil ~ Sect~on 13, T. 40 N., R. 16 E., ~.D.B. & }!.I

39.4 acres ln SE,;;; NVv_- Sectlon 13, T. 40 N., R. 16 E., !J.D.B. & M.
39,4 acres in S'if':; ~i Section 13, T. 40 N" R. 16 E.. M.D.B. & M.

'I 40.0 acres ~n m~ ~;' Sect~on 13, T. 40 N., R. 16 ~., M.D.B. & M.
0.4 acres :n m/i ~ sect:on 14, T. 40 N., R. 16 ~., I\/I.D.B. & M.

30.6 acres ln ~ NWi Sectlan 13, T. 40 N., R. 16 }~., M.D.B. & }!.
15,9 acres in ~v1f NW~ Section 13, T. 40 N., R. 16 E., M.D.B. &11.

250.3 -Total

Li;!;lJan A: lvh1rphey

0.8 acre in SE~ SEi Section 14. T. 40 N., R. 16 E., M.D.B. & M.
2.1 acres in NEi' NE4 Section 23, T. 40 N., R. 16 E., M.D.B. & M.
2.9 acres -Total

F. J. Eowers and Harold 1.. Powers

12.5 acres in Lot 4 of Section?, T. 40 N., R. I? E., M.D.B. & M.
27.5 acres in Lot 4, Sect;ion 7, T. 40 N., R. I? E., ¥.D.B. & M.
39.2 acres ~ ~ swt sec~~on ?, T. 40 N., R. I? E.. 1:.D.B. & M.
25.2 acres ln SWi- ~I Secv~on?, T. 40 N., R. I? ~., ~l.D.B. &M.

3.9 acres ~n SE! SEt Sect:on? T. 40 N., R. I? .I!i., ~I.D.B. &M.
28.9 acres ~n NEt NEI Sect~on 18. T. 40 N., R. 1? B., M.D.B. & M.

f 8 40.0 acres in NWt ~1- Sect~on 18, T. 40 N., R. 17 ~., 1;.D.~. & M.
40.0 acres in NE~ liJ1v4 Sectlon 18, T. 40 M., R. 17 .I!i., 1l.D.B. & M.
40.2 acres in Lot 1, Section 18, T. 40 N., R. 17 E., W.D.B. & M.
40.6 ac~~s in Lot 2, Section 18, T. 40 N., R. I? E., M.D.B. & M.
40.0 acres ~ SEi- NW! Sect~on 18, T. 40 N., R. 17 ~., M.D.B. & M.
40.0 acres ln SWf }m1" sect:on 18, T. 40 M., R. 1? E., M.D.B. & M.
31.8 acres in SE~ NE~ Sectlon 18, T. 40 N., R. 17 E., M.D.B. & M.
40,0 acres in NW~ SEi Section 18, ~. 40 N., R. 17 E., }j.D.B. & M.
40.0 acres in NE~ ~~ Section 18, T. 40 !J., R. 17 E., M.D~B. & M.
37.8 acres in Lot 3, Section 18, T. 40 N., R. 17 E., M.D..B. & M.
32.7 acres in NEt ~+ Section 13. T. 40 N., R. 16 E., M.D.B. & M.
37.0 acres in ~ SE+ Section 13, T. 40 N., R. 16 E., M.D.B. &M.
39,4 acres in ND~ SW; section 13, T. 40 N., R. 16 E., M.D.B. & M.
39,0 acres in ~ SW";:, Section 13. T. 40 N., R. 16 E., M.D.B. & M

6?5.7 acres -Total

E!B,!oo~~!:

40.0 acres in ~i SEt Scct~on 13, T. 40 N., R. 16 ~., M.D.B. & M.
40.0 acres ~n NWI NEI Soct:on 2i, T. 40 N., R. 16 ~., M.D.B. & M.
38.2 acres ill NEI :r~f Soct:on 24, T. 40 N., R. 16 JS., M,D.B, & M.

__3~acros in ~f NW~ Sect1on 24, T. 40 N., R. 16 E., M.D.B. & M.
153.5 acros -Total

e
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SCHED mE 2

DESCRIPl'ION OF POllJTS OF DIVERSICJ:I1 OF DITCHES
DIVERTING FRCl'V!r RADER CREEK

CHRIsrIE SPRINGS -F. J. Powers and Harold J. Powers

.-Il At a point (designated on Division of Water Resources Map as
~ Diversion 23) which bears approximately N 640 30' E, approxi-

.mately 3150 feet distant from the southwest corner of Section
13, T 40 N. R 16 E, M.D.B. & }~. being within the NW~ SE! of
said Section 13.

GLO~ DlTCG -Lizzie N. Bonner

At a point (designated on Division of 'Vater Resources ~ as
Diversion 2) which bears approxlinato1y N 730 30' W, approxi-
mately 800 feet distant fram the southeast corner of Scctian
15, T 40 N, R 16 E, M.D.B. & M., being within the SE! SEt of
said Section 15.

GRQY& Dn'CH -David H. Grove, Sr., and Luclla Grove

At a point (designatod on Division of Wator Resources Map as
Diversion 7) which boars approximatoly S 460 30' W, approxi-
matoly 890 feet distant from tho northeast corncr of Soctian
23, T 40 N, R 16 E, M.D.B. & M., baing within the ~i NEi of
said Soction 23.

McCULLEY-HUDSPm'H DII'CH -E!mor M. ~dcCulley and Lydia K. ~licCulloy
gcorgc Hudspeth and :Mary P. Hudspcth

At a point (designated on Division of vVatcr Resourccs Map as
tit Diversion 1) vihich bears approximately N 720 0' W, approxi-

mately 810 feet distant from tho southoast corner of Section
15, T 40 N. R 16 E. M.D~B. & M., baing within the SEi SEi of
said Soction 15.

MINrO Drl'CH -Rob~Et !.M!gto ~2 Edyth Minto
_;~llian A. Murphoy and Gustavo A. Haaso

At a point (designated on Division of Water Resources Map as
Diversion 3) Which bears approximately S 590 30' E, approxi-
mately 1700 feet distant from the northwest corner of Section
23, T 40 N, R 16 E, M.D.B. & M., being wi thin the NEt NWi o~
said Section 23.

I\lliRPHEY mTCH -L111ian A. ~/lurphey, D~vidH. Gro!e, Sr. and Luella Grove

At a point (designated on Division of Water Resources ~ as
Diversion 6) which bears approximately S 490 0' W. approxi-
mately 900 feet distant from the northeast corner of Section
23, T 40 N, R 16 E, M.D.B. & M., being within the NE! NEi of
said Section 23.

POWERS-1~URADIl'CH -F. J. Powers ~d Harold 3". Powers.
Eulalio Miura. ~d ElInore Miura\)",,--\.~\'1-"\~".I."

At a point (dosignated on Division of Wntor Rosources Map as'. 
Diversion 4) which bears approximntoly S 590 30' E, approxi-
mately 1720 feet distant from tho northuost corner of Section
23. T 40 N, R 16 E. ~.1.D.B. & M., being within tho ~ NWt of
said Section 23.!
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§.CHEDULE 2 (CQNT~)

DESCRIPTION OF POINTS OF DIVERSION OF DITCHES
--DIVERrING FROM RAD~ CREEK

POWERS GARDEN DITCH -F. J. Powers and Harold J. Powers

At a point (designated on Division of Water Resources Map as
Diversion 8) wflich bears approxirnately N 220 0' W, approxi-
mately 1580 feet distant from the southeast corner of Section
13, T 40 N, R 16 E, M.D.B. & M., being within the NEi SEi of
said Section 13.

POWERS SOUTH DITCH -J. J. Powers and Harold J. Powers

At a point (designated on Division of Water Resources Map as
Diversion 9) which bears approximately N 50 30' W, approxi-
mately 1400 feet distant trom the southeast corner of Section
13, T 40 l~, R 16 E, M.D.B. & M., being wi thin the NEi SEt of
said Section 13.

rov1ERS NORTH DITCH -F. J. Powers and Harold J. Powers

At a point (designated on Division of Water Resources Map as
Diversion 10) which bears approxirDately due north, approxi- .-

mately 2230 feet distant from the southwest corner of Section
18, T 40 N, R 17 E, M.D.B. & M., being within Lot 3 of said
Section 18.

POWERS LOWER DITCHES -F. J. Powers and Harold J. Powers

At points (designated on Division of Water Resources Map as
Diversions 11 to 22, inclusive) batween a point which bears
approximately S 130 0' E, approximately 2765 feet distant
from the northwest corner of Section 18, being within Lot 3
of said Section 18, and a point which bears approximately
S 790 30' E, approximately 3680 feet distant from the north-
west corner of Section 18, being within the NWi NE! of said
Section 18, all in T 40 N, B 17 E, M.D.B. & M.

WOODRUFF DITCH -E. B. V{oodruff-

At a point (designated on Division of Water Resources Map as
Diversion 5) which bears approximately S 600 30' E, approxi-
mately 1850 tout distant from the northwest corner of Section
23, T 40 N, R 16 E, M.D.B. &: M., being" wi thin the NEi NWi of
said Section 23.

~


